
ofclauses  iii) and (111) above. any such items that. inlvidually or in the aggregate. have not had 
and could not reasonably be expected to haw a Purchaser Matenal Adverse Effect, 

6 04 Go~tlrnmental Filincs. Consents No Consent of, or registranon. 
declaration or filing with, any Governmental Authonty or third party is required to be obtained 
or made by or with respect to PurchJser or any  of its Subsidianes in connection with the 
esecution. delivery and performance b! Purchaser of this Agreement or any Ancillary 
Agreemsnt or the consummation of the Acquisinon or the other transactions contemplated 
hereby and thereby. other than ( 1 1  compliance with and filings under the HSR Act and similar 
foreign competition rsgulations. ( i i )  compliance with and filings, if any. under Section 13(a) of 
the Exchange Act. (111) filings with and appro~.aIs of the FCC as required under the 
Communicanons Act, I iv) those that m y  be required solely by reason of  the parhcipation of 
Sellers ( A S  opposed to any other third pin) 1 i n  the Acquisition and other transachons 
contemplated hereby and by the Ancill~r) A~rsements or ( b )  any Consent. registranon. 
declaration or filing. the failure of v hich to be obtained or made. indicldually or in the 
aggregate. could not reasonably be expected to habe a Purchaser Matenal Adverse Effect 

6 05 Linratinn Thers are no (1) outstanding Judgments against Purchaser or 
any of  its Subsilanes.  1111 Proceedinss pending or. to the Knowledge of  Purchaser, threatened 
a p n s t  Purchaser or any of its Subsidiaries or (111) invsstigations by  any Governmental Authont) 
that are pending or, to the Knowledge of Purchaser. threatened against Purchaser or any of its 
Subsidianes that, in any case, indicidu~lly or in the aggregate, have had or could reasonably be 
expected to have a Purchaser Pvlatenal Adverse Effect 

6.06 Financinc Purchaser has cash in immediatzly available funds or has the 
ability to make unrestncted draws under esisting borrowing factlines that together are sufficient 
to enable Purchaser to pay the Purchase Pnce 

6 07 Brokers or Finders Purchaser has no liability to any agent, broker. 
investment banker or other firm or Person for any broker’s or finder’s fee or any other 
commi~sion or similar fee in connection wi th  the Acquisihon or the other transactions 
contemplated hereby for which Sellers could become liable or obligated. 

4RTIc1 E W1. 
COVENANTS .~ 

7 01 Operation of  Acouired Assets Pnor to Closinrr. Except for matters set 
fonh on Schedule 7 01 or as  othenvise expressly permitted or required by the terms ofthis 
Asreement. or with the pnor wntten consent of Purchaser. which consent shall not be 
unreasonably withheld or delayed. kom the date of this Ageement to the Closin$ Date. Subject 
to the Iimitanons imposed on Sellers as a result of having filed pentions for relief under the 
B a n h p t c y  Code. Sellers shall operate and maintain the Acquired Assets in the ordinary course 
consistent with past pncnce. and will use commerctally reasonable efforts to preserve intact 
satisfactory relationships with ( I )  the lessors under the Real Propeny Leases and Acquired 
Spectrum Leases, and ( 1 1 )  the counterpames to the Assigned Contracts In addition (and without 
limiting the genenliry of the  foregoing). except as set forth on Schedule 7 01 or as otherwise 
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e v r e s s l y  permitted or required by the terms of this Agreement. dunng the period from the dJte 
o f  this Agreement to the Closing Date. Sellers shall not do any of the following in connection 
w t h  the Acquired Assets M i t h w t  the pnor wntten consent of Purchaser. which consent shall not 
be unreasonably eithheld or delayed 

( a )  fall to maintan a11 of the physical Acquired Assets in zood operanng 
condtion (ordinary wear and tear excepted). and in a state of repair and condition that complies 
with applicable Law, 

(b) disconnect. remove or dspose  of any of the equipment of Sellers used in 
cOMKtiOn with the operation of the Company FCC Licenses, Third Party Licenses and Leased 
FCC Licenses, prorvderl. hori,erei, that notwthstandiny the foregoing, upon the consent of 
Purchaser, which consent shall not be unreasonably withheld or delayed, Sellers shall be 
permitted to discontinue or terminate operations of. and/or disconnect, remove or dispose of 
rquipmenr associated with, the Company FCC Licenses. Third Party Licenses and Leased FCC 
Licenses at any time and from time to hme consistent with any FCC Rule or order that permits 
such actions without nsk of forfeiture or cancellanon of such licenses; 

( c )  fail to pay the rent or other costs and expenses payable in relation to the 
Acquired Spectrum Leases and Red  Property L a s e s  on a nmely basis in the ordmary course of 
business. consistent with past pracnct, 

( d )  creatz or permit to exist any Lien on any of the Acquired Assets. other 
than Permitted Encumbrances ansing in the ordinary course of business and any Lien which will 
be rsleased or terminated at or pnor to the Closing; 

(e)  
or nghts of first refusal, a g e e  to a novanon of or waive or relinquish any matenal nghts under 
m y  matenal Assigned Contract, 

(0 

terminate. adversely amend or modify, renew. extend, exercise any opnon 

subJect to Stction7 22.  terminate. adversely amend or modfy, renew, 
extend exercise any opnon or nzhts of first refusal. agree to a novation of. or waive or relinquish 
any matenal nghts under, any Acquired Spectrum Lease or Real Property Lease. or allow, suffer 
or permit any default of any Seller under any Acquired Spectrum Lease or Real Property Leas?. 

enter into any leasing or licensing agreements. take-or-pay arrangements 
.~ 

(g) 
or similar affhanons. alignments or ageements with respect to the use of any Acquired 
Specrmm Leases or Real Property Leases. or sell. convey. assign, lease. or grant nghts with 
respect to. sublease. license or otherwise transfer or dispose  of(^) any Acquired Spectrum Lease. 
( 1 1 )  an? Real Propem Lease. (111) any Tower Asset. except dsposals of obsoleti. Tower Site 
equipment in the ordinary course of business consistent with past pracnce, and provided that 
SdIers may deploy inventory in the ordinary course ofbusiness. consistent with past pncnce. in 

connection with the operahon of the Company FCC Licenses, Third Party Licenses and Leased 
FCC Licrnses or any other aspects of the Business that Purchaser is not purchasing under this 
Agreement: or ( I C )  any other matenal asset or property of any of Sellers constituting the 
Acquired Assets. 
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(h) waive or relinquish any matenal nght or claim with respect to any other 
Acquirzd Assets. in the ordman course of business consistent with past practice. 

( I )  if any loss. damage. impairment. confiscation, or condemnation of or to 
any of the physical Acquired Assets occurs. fail to use their commercially reasonable efforts to 
promptly r spa r ,  replace or restore such physical Acquired Assets to their pnor condihon as soon 
as reasonably practicable thereafter. and, subject to Section 2 08, to use the proceeds of any 
claim under any insurance policy or any condemnation award to replace such physical Acquired 
Assets that are lost, damaged. impaired, destroyed. confiscated or condemned 

( J )  fail to maintain insurance poklZS on each of the Tower Assets consistent 
v,ith current practices; 

( k )  

( I )  

agree to do m y  of the foregoing, or 

knowingly take any action or knowingly omit to take any action. uhich 
action or omission. if taken pnor to. on or after the date hereof, would result in a Sellers Material 
Adberse Effect. 

7 02 

(a )  

Access to Informahon. Site fnSpeChonS 

Dunng the penod from the dare of this Agreement to the Closing Date, 
Sellers shall afford to Purchaser and i ts  authonzed Representahves reasonable access. upon 
reasonable notice and dunng normal business hours, to senior personnel responsible for, and 
business records predominantly and duectly related to. the use or operahon of the Acquired 
Assets. and dunng such penod shall furnish promptly to Purchaser any informahon concerning 
the Acquired Assets as Purchaser may reasonably request; provided. however, that in no event 
shall Sellers be obligated to provide ( I )  access or informahon in violahon of Law, (11) copies of 
bids. letters of intent, expressions of interest or other proposals received from other Persons in 
connection with the transactions contemplated by this Ageement  or infomanon and analysis 
relanng to such communications, or (111) any informanon the disclosure of which would 
jeopardne any pnvilege available to any Seller or any of their respective Affiliates relahng to 
such information or would cause any Seller or any of their respechve Affiliates to breach a 
confidenhality obliganon to which it is bound, In connechon with providmg such access. 
Purchaser shall-cooperate with Sellers so as to ensure that such access does not unreasonably 
interfere uith the use or operahon of the Acquired Assets or with Sellers’ customer or employee 
relations 

( b )  Dunng the penod from the date of this Agreement to the Closing Date. 
Purchaser and its authonzed Representanves shall have the nght to enter the properties or sites 
that are the subJect of the Ground Leases and Sellers shall use commercially reasonable efforts to 
abtain consent for the enhy of such persons on the propemes or sites that are the subJect of the 
Touer  Site Leases. in each case for purposes of inspecnng such premises or sites and the 
improvements thereon [as used in this sentence. the term “improvements” shall mean and refer to 
any improvements whatsoever (including Transmission Towers, tower equipment. antennas. 
buildings, fixtures and other Tower Assets). inspechng the equipment of Sellers thereon. making 
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surveys. mechanical and structiiral engineenng studies. environmental assessments. and any 
other investigations and inspections a> Purchaser may reasonably require to assess the condition 
thereof or the extent of compliance with an! applicable Law, Permit or Contract or any 
representation. warranty. cobenmt or agrement of Sellers In conducting such inspections, 
Purchaser shall not undertake or authorize ( I J  any activities that interfere with or impalr the 
activities being conducted at the sites (\\.herher by Sellers or third parties), (11) any intrusibe so11 
or groundwater samplinz or analysis. unless Sellers have obtained the necessary consents or 
approvals as contemplated by the last sentence ofthis Section 7 OZ(b) or (111) any mechanical and 
structural engineering studies in relation to the toners that are the subject of the Tower Site 
Leases. unless Sellers have obrained the necessarq consents or approvals as contemplated by the 
last sentence of this Section 7 03(b) Purchaser shall indemnify Sellers and their respecnve 
Affiliates and their respective successors and a s s i y s .  against. and hold them harmless tiom. any 
Losses suffered or incurred, to the extent caused b! the activihes of Purchaser or its 
Rzpresentahves on the sites Purchaser shall notify Sellers or their designee in W h n g  not less 
than 18 hours prior to entenng any site pursuant to this Section 7 O?(b) Sellers shall use 
commercially reasonable efforts to obtain any necessary consents and approvals from lessors 
under the Ground Leases and Touer Sits Leases in connecnon with any environmental 
Jssessment or other inspecnon activihes pursuant to this .%chon 7 02(b) that Purchaser requests 
to periorm. 

7 03 Hart-Scoh-Rodmo Filinl: 

( a )  Each of Purchaser and Sellers shall as promptly as pracncable, but in no 
ebent later than ten ( I O )  Business Days followins the entry of the Approval Order. cause to be 
tiled with the United States Federal Trade Commission (the "a,') and the United States 
Department of Jushce (the "m') the nohfication and report form required pursuant to the HSR 
.Act for the Acquisinon and the other transacnons conremplated hereby snd any supplemental 
informahon requested in connechon therewith pursuant to the HSR Act. Any such nohfication 
and report form and supplemental information shall be in substanha1 compliance with the 
requirements of the HSR .4ct Purchaser and Sellers shall furnish to each other such necessary 
information and reasonable assistance 3s the other may request in connechon with the 
preparation of any filing or submission that is necessary under the HSR Act. Purchaser and 
Sellers shall keep each other appnsed of the status of any communicanons wlth. and any 
inquines or requests for addihonal information from. the FTC and the DOJ and shall comply 
promptly with any such inquiry or request and shall promptly provlde any supplemental 
information requested in connecnon with rhe filings made hereunder pursuant to the HSR Act. 
Any such supplemental informanon shall be in substantlal compliance wlth the requirements of 
the HSR Act Sellers. on the one hand, and Purchaser. on the other. shall each bear and pay 50"o 
of all filing fees required to be made by any of the pames in connechon wlth compliance wirh 
the HSR Act 

( b )  Each of Purchaser and Sellers shall use commercially reasonable efforts to 
(obtain any clearance required under the HSR Act for the consummation of the Acquisition and 
the other transactions contemplated by this Agreement Schedule 7 03(b) sets forth ce r tm 
matters that will constitute the "commercially reasonable efforts" of Purchaser for purposes of 
this Section 7 03(b). 
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7 04 FCC Filinzj 

( a )  Not later than h e  15) Business Days follo%ing the date of entry of  the 
Approbal Order. Purchaser and Sellers shall file or cause to be filed with the FCC all appropriate 
applications with respect to the xsignmtnt to Purchaser of  the then-existing Company FCC 
Licenses and the 3mendment of the then-euisnng Company Pending Applicahons to specify 
Purchaser as the applicant as of the Closing Dunng the penod from the date of entry of  the 
Approval Order to the Closing Date. promptly after any other FCC authonzahon or application 
becomes a Company FCC License or Company Pending Applicahon, as applicable, Purchaser 
and Sellers shall file or cause to be filed wwth the FCC the aforementioned assignment 
~ppl icat ions and filings with respect to such FCC authonzanons and applicahons. The FCC 
authonzanons and applicahons referred to in the preceding sentences of  this Secnon 7 04(a) are 
herrinafter referred to as the -FCC Assimnent Applications”) The FCC Assignment 
Applications and any supplemental inform3tion furnished in connection therewith shall be in 
substanrial compliance with the FCC Ruies or be responsive to a request of  the FCC 

(b) Purchaser and Sellers shall furnish to each other such necessary 
information and reasonable assistance as the other may request in connechon with the 
preparation. filing and prosecution of  the FCC Assignment Applications. Purchaser and Sellers 
bhall bear their own expenses in connection uith the preparation. filing and prosecuhon of the 
FCC Assignment Applications, provti/?d, i i o ~ m  er-. that all filing fees and similar out-of-pocket 
costs incurred in connection therewith shall be borne by Purchaser Purchaser and Sellers shall 
each use their commercially reasonable efforts to prosecute the FCC Assignment Applicahons in 

good faith and with due dligencr before the FCC, and shall furnish to the FCC any documents. 
matmals.  or other informanon requested by the FCC in order to obtain such approvals as 
e\peditiously as prachcable 

( c )  No party hereto shall knobingly take any acnon if the intent or reasonably 
anticipated consequence of such aChOn is. or would be, to cause the FCC not to g a n t  approval of 
an! FCC Assignment Applicahon or to matenally delay either such approval or the 
i‘onbummation of the Acquisition. the assignment of the Company FCC Licenses to Purchaser or 
the miendrnent of the Company Pending Applicanons to specify Purchaser as the applicant as of 
the Closing If the Closing shall not have occurred for any reason within any applicable 
consumm3tipnqenod set forth on the FCC’s approval of  any FCC Assignment Applicahon. and 
neither Purchaser nor Sellers shall have terminated this Agreement pursuant to Amcle IX. then 
PurchJser 3nd Sellers shall request one or more extensions of  reasonable durahon of the 
consummarion penod of such approval 
.Asxgnment Applicanon shall be the subject of an Appeal. Sellers and Purchaser shall use their 
r$spec.ti\e commercially reasonable efforts to defend diligently and in good faith such Appeal 

In the event that the FCC’s approval of any FCC 

7 05 Third P a m  Consents Dunng the penod from the date of this Agreement 
until 90 dJys after the Closing Date. Purchaser. on the one hand. and Sellers, on the other hmd.  
\\ i l l  cooperate and use their respecnve commercially reasonable efforts to obtain any consents. 
approvais and waivers required from third parties to a s s ig ,  convey. transfer and deliver the 
Acquired Assets to Purchaser (to the eytent such consents, approvals and wavers are required 
norwithstanding the entry of the Approcal Order), proviiied, however-. that neither Purchaser nor 
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Sellers shall be required to eupend any niatenal sum. make a matenal financial commitment or 
grant or agree to any matenal concession in order to obtain any such required consent. approval 
or uaiver If any required consent. approLal or w'aiver is  not obtained pnor to or within 90 days 
after the Closing Date, the parties s h ~ l l  ( I t  their o m  expense) use commercially reasonablz 
effotts. if requested bq Purchaser. to implement an arrangement, reasonable and 1auiul as to both 
Purchaser and Sellers. designed to afford to Purchaser the economic benetits of  the affected 
Acquired Assets. if any 

7 06 Commercialiv Rexonable Efforts 

( a )  Upon the terms and subJect to the conditions of this Agreement. each of  
the panies hereto shall use their respectice "commtrcially reasonable efforts" to take. or cause to 
be taken. all actions. and to do. or c ~ u s e  to be done. and to assist and cooperate with the other 
p ~ r t i e s  hereto in doing. a l l  things necessary. proper or advisable under Laws to ensurs that (I) the 
condinons set forth in this Ageement are satisfied. ( i i )  to consummate and make effecnve. in the 
most eupeditious manner practicable. the Acquisition and the other RanSachorE contemplattd 
hereby and (111) each of the  FCC Assignment Applications is approved by the FCC by Final 
Order (unless waived by Purchaser). For purposes of this Ageemmt.  "commercially reasonable 
efforts" means the et'fons that a prudent Person desirous of achieving a result would use in 
similar circumstances to achiece that rtsult as espeditiously as possible, ~ Y U V I & ' L / ,  iiowewr. that 
a Person required to use commercially reasonable efforts under this Agreement uill not be 
thereby required to take actions thltt uould result in a matenal adverse change in the benefits to 
such Person of this Agreement and the Acquisition or, sublect to Section 7.03(b), to dispose of  
any Acquired Asset. espend any matenal sum or incur any other matenal burden. 

(b)  Without Iiminng the generality of the foregoing, ths pames hereto shall 
furnish to each other such necessary informahon and reasonable assistance. as each may request 
in connection with the prepanhon. filing and prosecunon of applications and motion papers. 
including the Sale kilotion and FCC Assignment Applications, needed to obtain Bankruptcy 
Court and FCC approval by Final Order of  the FCC Assigment  Applications. and shall execute 
any additional documents and inshuments necessary to consummate the transactions 
contemplated hereby, uhether before or after the Closing 

7 07 NohficahOn of  Cert3in hlatters Sellers shall g v e  prompt notice to 
Purchaser. andPurchaser shall gibe prompt notice to Sellers. of (I) any nonce or other 
communication from any Person alleging that the consent of such Person is or may be required in 

connection with the Acquisinon or the rnnsacnons contemplated hereby and ( 1 1 )  any uritten 
oblecnon. Iitiganon or adminisrnhve proceeding that challenges the Acquisinon or the 
rransactions contemplated hereby or the entry of the Approbal Order 

7 08 Maintenance at' FCC Licenses 

(a )  Sellers shall 
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( I )  use commercidly reasonable efforts to maintain in full force and 
effect all Company FCC Licenss. and timely and matenally comply with FCC Rules. 
includmg the filing of Annual FCC Reports. 

i n )  e\c;.pt tdr  those Company Pending Applications that request 
addmonal time to complete construction of  facilities authonzed under Acquired BTA 
Licenses. use commercially reasonable efforts to prosecute and defend diligently and in 

good faith each Cornpan! Pending Application. 

(m) ( A )  use commercially reasonable efforts to enforce all of its nghts 
under each Acquired Spectrum Least on a timely basis, ( B )  not enter into any a= t'reement 
on or with respect to specrmm c3p~city under any Company FCC License without the 
pnor  consukahon with and the pnor approval of  Purchaser, such approval not to be 
unreasonably withheld, and (C I  not enter into any agreements to accept harmhl  
interference as prescnbed by the FCC Rules in connecnon with any Company FCC 
License without the pnor consultation with and the pnor  approval of  Purchaser. such 
approval not to be unressonabl> ~ i thhe ld ;  and 

(iv) not seek the mod~tication of any Company FCC License, except 
for such modificahons as are specifically approved by Purchaser. are authonzed by this 
Agreement, are required by FCC Rules or which become authonzed pursuant to 
Company Pendins Applications 

(b) 
business consistent with past prxhces.  to ensure that third p a r p  lessors under Acquired 
Spectrum Leases 

Sellers shdl  use commercially reasonable effons, in the ordinary course of 

( I )  maintain in full force and effect all Leased FCC Licenses. and 
timely and matenally comply with FCC Rules, including the filinc ofAnnua1 FCC 
Reports; 

(u) prosecute and defend diligently and in good faith each Leased 
Pendmg Applicanon, 

. -  (m) ( A )  not enter into any ageement rezarding or with respect to its 
proposed or authonzed ITFS or MMDS spectrum capacity for the system to which the 
Acquired Spectrum Lease relates; (B) not enter into any agreement regarding or with 
respect to spectrum c a p a c i ~  under any Leased FCC License without the pnor 
consultanon with and the pnor approval of Sellers. and I C )  not enter into any a;. nreernenrs 
to accept harmful interference as prescnbed by the FCC Rules in connecnon with an! 
Leased FCC License without the pnor consultation with and the pnor  approval of  Sellers. 
and 

( I \ )  ( A )  not seek to modify any Leased FCC License. except for such 
modifications as are speci!ically approved by Purchaser. are authonzed by thls 
Agreement. are required by FCC Rules or which become authorized pursuant to Leased 
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Pending Applications. and ( B )  prevent the new application, or amendment to any Leased 
Pending Application. eucept (u) as specifically required by the terns of the Leased FCC 
Licenses, ( y )  as required by the tsrms of an applicable Leased FCC License or as 
requested by the FCC. or ( z )  as may be reasonably required to operate the facilities 
proposed in such Leased Pending Application. 

( c )  Sellers shall use commercially reasonable efforts, in accordance with the 
ordinary course of business consistent with past practices. to ensure that Sellers and the 
countsrpanies. as the case may be. to the Third Party Licenses, 

( I )  maintain in fu l l  force and effect all Third Party Licenses, and 
timely and matenally comply with FCC Rules. including the filing of Annual FCC 
Reports; 

(u )  prosecute and defend diligently and in good faith each Third Party 
Pendng Applicahon. 

(in) ( A )  not entsr into any agreement regardins or with respect to its 
proposed or authonzsd ITFS or PVIMDS spectrum capacity for the system to which the 
T h r d  Party License relates, ( B )  not enter into any agreement regarding or with respect to 
spectrum capacity under any Third Party License without the pnor consultation with and 
the pnor approval of Purchaser, and (C) not enter into any agreements to accept harmful 
interference as prescnbed by the FCC Rules in connection with any Third Party License 
without the prior consultanon with and the pnor approval of Purchaser; and 

(iv) (.4) not seek to modfy  any Third Party License. except for such 
modificahons as are specifically approved by Purchaser. are authonzed by this 
Agreement. are required by FCC Rules or which become authonzed pursuant to Third 
Party Pending Applicanons, and ( B )  prevent the new application, or amendment to any 
Third Party Pendmg Applicanon. except ( w )  as specifically required by the terms of the 
agreement by which Sellers have asreed to acquire the Third Party Licenses, (x) as 
required by the terms of an applicable Third Party License, ( y )  as requested by the FCC. 
or ( z )  as may be reasonably required to operate the facilines proposed in such Third Part? 
Pending Applicanon 

7 09 
. -  

BankruDtcv Filinzs As promptly as pracncable after the execuhon of this  
,Agrement. Sellers shall seek to obtain the Approval Ordsr Purchaser agrees that it will 
promptly take such actions as are reasonably requested by Sellers to assist in obtaining the 
Approval Order in relation to the Acquisihon and the transactions contemplated by this 
,Agrezrnent. including furnishing affidavits or other documents or information for filing with the 
Bankruptcy Court for the purposes. among others. of providing necessary assurances of 
performance by Purchaser under this Agreement and demonstrating that Purchaser I S  a "_rood 
faith" purchaser under Secnon363(m) of the Bankruptcy Code Purchaser shall not. without the 
pnor  ~ ~ i t t c f n  consent of Sellers (which consent shall not be unreasonably wlthheld or delayed). 
tile. join in. or otherwise support in any manner whatsoever any motion or other pleading 
relating to the sale of the Acquired Assets hereunder unless Sellers seek to obtain Bankruptcy 
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Court approval of  an Alternative Transaction. prowfed. /tou.ewr. that Purchaser shall have the 
right. as a party in interest. to object to the allowance of any Rejecnon Claims (as defined in 
Schedule 3 07)  In the event the entry of the Approval Ordsr shdl  be appealed. Sellers and 
Purchaser shall use their respective commercially reasonable efforts to defend such appeal 

7 I O  Alternatice Transaction Purchaser ackno\bledges and aqees that until the 
earlier of  the entry by the Bankruptcy Court of the Approval Order or the termination of this 
Agreement in accordance with its terms. Sellers and their respective Affiliates and 
Rspresentanws shall be permitted to solicit inquines. proposals. offers or bids from. and may 
nqot ia te  with. any Person other than Purchaser in rehhOn to the d m c t  or indirect sale. transfer 
or other dsposition. in one or more transacnons. of thc Acquired Assets or Business and may 
t a k  an! other affirmative acnon ( including entering into any ageement  or letter-of-intent with 
respect thereto) to cause. promote or assist the purchase of  the Acquired Assets or Business bq a 
third party (an "Altemati\,e Transachon"), pno~~~ded. however. that Sellers and their respsctive 
,Affiliates may only enter into. and seek Bankruptcy Court approLal of. any definitive a, 'wement 
\\ith respect thereto if such Alternative Transaction is a Superior Transacnon. Without limiting 
the generality of the foregoing, Sellers and their respecnve Affiliates and Representances shall 
be pertnittsd to supply informahon relahng to any Seller. the Acquired Assets or the Business to 
prospective purchasers that have executed a confidennality ageement  with WorldCom. any 
othrr Srller or any of their respective Affiliates. Neither WorldCom, any other Seller or any of 
their respecnvr Affiliates shall have any liability to Purchaser, either under or reiann? to this 
.Agreement or any Law, by virtue of entenng into or seeking Bankruptcy Court approval ofsuch 
J definitive agreement for an Alternative Transacnon pursuant to this Section7 10 

7 1 1  Emplover Matters Sellers acknowled,oe that Purchaser will not be 
offenng employment to any employee of any Sellers and that Purchaser shall not have any 
liability or obliganon in relation to such employees 

Access to Business Records For a penod of seven ( 7 )  years after the 7 12 
Closinz Date, Purchaser shall retain all Business Rscords to be transferred hereunder ( includ~ng 
Tax returns) and shall afford Sellers' and their respecnce Representatives reasonable access to 
and the ability to copy such Business Records dunng normal business hours 
jrven (7) years after the Closing Date, Sellers shall retain all of their respective recordr files. and 
documents (jncjudmg Tax returns) relating to the Acquired Assets. or the acquisition. ownership 
or operanon DfJny Acquired Asset which are not otherwise transferred to Purchaser pursuant to 
thts Agrement  and shall afford Purchaser and its Representanves reasonable access to and the 
ability to copy such records, files and documents dunns normal business hours Upon wnnen 
notice to the other pames. a p a p  may extend the applicable retennon penod benefihng such 
part! for a reasonable penod of nme in connection with a then-pending a u d t  

For a penod of 

7 13 Maintenance Ameements 

( a )  Within thirty (30) days after the date ofthis Ageement.  Sellers shall 
provide to Purchaser a list of  a11 asreemens that Sellers are party to or bound by under which 
Sellers currently receive maintenance, repair, servicing or similar services from third parties in 

relation to those transmitters. generators. HVAC systems, Tnnsmission Towers and related 
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equipment which form part of the Acquired Assets (collechvely, the “Maintenance 
Azreemrnts”) Such list shall include the d s e  of the agreement, name and contact informanon 
of the counterparty. and a brief description o f  the maintenance senices  provided by such 
counterparty Sellers shall use comrnerciall! reasonable efforts to provide to Purchaser. \\ithin 
thirty (30)  da>s after the date hereof. true and complete copies of such Maintenance Agreements 
to the extent a~ailable.  proi~rded. iroiiei’rr. chat Sellers shall not be required to provide copies of 
such agreements to Purchaser if such disclosure would cause any Seller or any of their respective 
Affiliates to breach a contidentialtty ob1i:ahon to which it is bound and Purchaser IS unable to 
obtain a waiver of such contidmtidity obligation 

(b) For the avoidance ofdoubt. the Maintenance Agreements set forth on the 
list provided by Sellers to Purchaser pursuant to Section7 l 3 l a )  shall not comprise Acquired 
Assets Howeber. prior to the Exclusion Date for m y  other Assigned Contracts (as determined 
in accordance with %chon 2 0 7 1 ~ ) ) .  Purchaser may. in its sole discretion and at its option. by 
wnrten notice to Sellers. elect to include an! one or more of the Maintenance Agreements in the 
Acquired Assets without increasing the Purchase Pnce. If Purchaser ewrcises its nght to include 
a Maintenance Ageernent in the Acquired Assets pursuant to this Section 7 13(b), then ( I )  such 
b l~ in tenance  Ageement shall thereafter cease to be an Excluded Asset and shall become an 
Acquired Asset for all purposes under this Agreement (including for purposes of the definition of 
Assigned Contracts), and (11) all Liabilihes rslating to or ansing under such Maintenance 
Agreement that aould othemise consntute an Excluded Liability shall become an Assumed 
Liability Purchaser acknowledges and agrees that Sellers have not made and will not makz any 
r?presentanons or WaITanheS in relanon to any of the Maintenance Ageements and, accordingly, 
(u) any Assumed Liabilines that Purchaser will assume by virtue of exercising i ts  nghts under 
this Section 7 13(b) shall be disregarded for purposes of determining whether or not the 
condnons set forth in Secnons 8 02(a) and 8 02(d) have been sahsfied. and (y) Purchaser shall 
not be sntitled to any claim for indemnification pursuant to Section 10 Ol(a)(i) in relation to such 
Llsintenance A= ~mxments  

7 14 Further Assurances From time to time. as and when requested by any 
p m ) .  each party shall execute and deliver. or cause to be executed and delivered, a11 such 
documents and instruments and shall take. or cause to be taken, all such further or other actions 
(subject to Section 7 05) .  as such other party may reasonably deem necessary or desirable to 
consummat: the Acquisition and the transacnons contemplated hereby. including. in the case of 
Sellers. prokidmg the Business Rscords and euecunng and delivenng to Purchaser such 
assignments. dseds. bills of sale. consents and other instruments, in each case as Purchaser or 11s 
counsel may rew~nably  request 3s necessary or desirable for such purpose 

7 IS T3v Matters 

( a )  Purchaser and Sellers shall furnish or cause to be furnished to each other. 
upon request, as promptly as pracncable. such informanon and assisunce relanng to the 
,Acquired .Assets as is reasonably necessary for tiling of all Tau returns, includng any claim for 
exemption or exclusion from the application or ImpoSihOn of any Taxes or making of any 
election related to Taxes. the payment of Taxes. the preparation for any audit by any Taxin: 
Authonty and the prosecution or defense of any Proceedmg relating to any Tax return 
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(b )  All  Transfer T a w  arising out of the transfer of the Acquired Assets and 
m y  Tranbfer Taxes required to effect any recordmg or filing with respect thereto shall be borne 
50'!#, by Purchaser and 50". by Sellers The Transfer Taxes shall be calculated assuming that no 
exemption from Transfer Taxes is available. unless otherwise indicated in the Approval Order or. 
a Closin:. Purchaber shdll provide an Jppropriate resale exemption certificate or other evidence 
acceptable to Sellers of exzmption from such Transfer Taxes Sellers and Purchaser shall 
cooperate to h m d y  determine the amount of any Transfer Taxes and timely prepare and tile any 
returns o r  other filings relating to such Transfer Taxes. in form and substance satisfactory to each 
pdrty. including any claim for ewnpt ion  or exclusion from the application or imposition of any 
Transfer Taxes Sellers shall pay such Transfer Taxes and shall file all necessary documentation 
and re turn  with respect to such Transfer Taxes when due. and shall promptly following the 
tiling thereof furnish a copy ofsuch return or other filing and a copy of a receipt showing 
payment of  any such Transfer TJY to Purchaser, and Purchaser shall reimburse Sellers promptly 
for one-half of such Transfer Taxes paid after g i v i n ~  effect to the Approval Order 

i c )  Except as provided in Section7 l j ( b ) ,  all real property Taxes. personal 
property T ~ x e s  and similar ad calorem obligahons levied with respect to the Acquired Assets for 
a Tax period thJt includes (but does not end on)  the Closing Date. whether imposed or assessed 
before or after the Closing Date, shall be apportioned between Sellers. on the one hand. and 
PurchJser. on the other, as of the Closing Date, based on the number ofdays in any such penod 
f J l i n g  pnor  to and including the Closing Datt. on the one hand. and after the Closing Date, on 
the other h m d  Sellers shall be respomible for the pomon of such appornoned Taxes attributable 
to the penod up to and includrng the Closing Date and Purchaser shall be responsible for the 
portion of such appomoned Taxes ambutable to the penod after the Closing Date Accordingl>. 
if,m) T ~ s e s  required to be appomoned hereunder are paid by Purchaser, on the one hand, or 
Sellers. on the other hand, then Sellers or Purchaser, as the case may be. shall promptly 
rtimburbe the pJying party for the non-paymg party's share of such appomoned Taxes. 
Similar l~ . if Purchaser, on the one hand or Sellers, on the other hand. receive a refund of any 
T~kc .5  t h x  are required to be appomoned hereunder. then the recipient of such refund shall 
prumprlh p ~ !  to the other party such other party's share of  such refund as determined in 

x i o r h a n c e  with the foregoing apponionment provisions (assuming that Purchaser and Sellers 
<oninbuted to the applicable Tax payment in accordance wlth the first two sentences of this 
Section7 l j ( c i )  

~ 

-7 16 Confidenhalitv 

( a )  For a penod of two ( 2 )  years after the Closing Date. Sellers shall. and shall 
I ' J U > ~  their Afiillates and Representatives to. preserve and protect the confidentiality of the terms 
.md conditions of the Acquired Spectrum Leases. Real Properr). Lexes.  Ass iged  Contracts. 
Buhinebh Records and similar contidentiai information predominantly and directly relatrd to the 
.Acquired Assets (cokchVd\ . .  the "UMDS Business Information"). and not to d~sclose the 
LIhIDS Bus ine~s  Informahon to an) third pany except as  required by applicable Law or, if 

Seller> deem necessary or advisable. in connection with any Proceeding involving Sellers. 
p,o\~&d, iimt.rt.r. that Sellers shall use good faith efforts to provlde Purchaser with wit ten 
notice of such circumstance pnor to disclosure of any such information so that Purchaser ma). 
beck a protective order or other appropriate remedy For the avoidance of doubt. the forezoing 
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obligations shall not apply to ( I )  information which is or becomes generally known to the 
industry or in the public domain other than as a result of Sellers' or their Affiliates' or 
Representahves' disclosure of such information in biolation of the pro-,isions of this A, nresment 
or ( i t )  information that is furnished or becomes available to Sellers from a third party on 3 non- 
confidential basis after the date hereofnho is not. to the Knowledge of Sellers, prohibited from 
disclosing such information by a legal. contractual or fiduciary obligation. 

(b) The pames agree that ( i i  any information furnished to or obtalned by 
Purchaser or any of its Representatibes dum: the penod from the date of this Ageement to the 
Closing Date as a result of Sellers promding access as contemplated by Secnon7.02 and (11) the 
terms and conditions of this Ageement. the Ancillary Agreements and the transachons 
contemplated hereby and thereb] f the "Confidential Information"). shall in each case be treated 
by Purchaser as confidennal on the same ierms and condrtions as those set forth in the letter 
agreement between Purchjser and LVorldCm dated as of November l3.?002. as it may be 
amended from time to time (the "Cnntidenhalitv Azrsernent"); provided. hoitwev, that the 
Cod idenha l ip  Agreement shall not appl? to restnct disclosure or use of any Confidential 
hformahon ( I  1 to the extent reasonably necessary in connection with any application to the FCC 
contemplated hereby or otheruise reasonably necessary in connection with the nansfer of 
Acquired Assets contemplated hereby or Purchaser's performance of this Agrsement pnor to the 
Closing, ( i i i  if Purchaser deems necessar). or advisable. in connection with any Proceedmg 
involving Purchaser: pro1 i d d .  hoit ever that Purchaser shall use good faith efforts to prowde 
Sellers u i t h  Lvntten nohce ofsuch circumstance prior to disclosure of any such information so 
that Sellers may seek a protective order or other appropnate remedy. or (iii) after the Closing 
Notwithstanding the foregoing. the pames hereto acknowledge that in connechon w t h  seeking 
e n e  of the Approval Order and impkmentahon thereof. this Agreement (together with any 
Exhibits and certain Schedules attached hereto) will be filed with the Bankruptcy Court and 
made publicly available. and pnor to the entry of such Approval Order, disclosures relahng to 
the tranSachOns contemplated by this Agreement and the Ancillary Agreements will be made to 
the official Committee of unsecured creditors of WorldCom, Inc. et al. appointed in COnneChOtI 
\ \ i th  the Bankruptcy Cases and to its Representanves, and the parties a g e e  that such filing and 
disclosures will not violate any confidennality obliganons owin: to any party, whether pursuant 
to the Confidennality Agreement, this Agreement or otherwise. This Section 7.16 shall not in 

any may limit the disclosure of informahon by any Seller in connecnon with the administration 
of the Bankruprcy Cases. Funhermore. notwithstandmg anything to the contrary in this 
Agreement, PuK-haser acknowledges and agees  that pnor to enny  of the Approval Order or the 
termination of this Ageemmt  in accordance with i t s  terms. Sellers will connnue to marker and 
solicit offers for the Acquired Assets 3nd the Business and may issue press releases, place 
jdvenisements or make other releases or disclosures in connection therewith. and nothing in rh ib  

;\grsrmrnt wil l .  or is intrnded to. in any way resmct such actlons or efforts. 

( c )  Notuithstanding anything to the connary in this Ageement  or in an) 
other agreement to which the pamss hereto are parties or by which they are bound, the 
obligations of confidentiality contained herein and therein, as they relate to the transactions 
conternplated by this Agreement (the "Transactions"), shall not apply to the tax structure or lax 
trsatment of the Transactions, and each party hereto (and any employee. representative. or agent 



of any party hereto) may disclose to any and all persons. without Iimitahon of any kind. the tax 
structure and tax treatment o i  the Transactions The precedmg sentence IS intended to cause the 
Transactions not to be treated 3s haLing been offered under CondIhons of confidentiality for 
purposes of Section 1 601 I -4bi i3)  (or any successor provision) of the Treasury Regulations 
promulgared under the Code and shall be limited to and construed in 3 manner consistent with 
such purpose In addinon, e3ch party hersto acknowledges that i t  has no propnerary or excluslr~s 
nghrs to the tax structure of the Transactions or any tax matter or tax idea related to the 
Transactions 

7 I7  Press Rsle3se5 h o  public filing. release or announcement concerning this 
Agreement or the transactions contsmpiated hereby shall be issued by any party or its Affiliates 
without the prior wntten consent orrhe other parties (which consent shall not be unreasonabl! 
aithheld. delayed or conditioned]. unlc'ss such disclosure is required by an order of the 
Bankruptcy Court or any other Judgment. b> Law or by obliganons pursuant to an agreement 
\\ith any national secunties e.tchm;e (based on ths advice of legal counsel expert in secunties 
la& 1; proi,ideeti. i i o ~  ever. that the p a p  intending to make such release shall use commercially 
reasonable efforts consistent wirh such order. Judgment. Law or obli;ation to give the other 
parties pnor  nonce and to consulr with the other parties with respect to the text thereof. 

7 18 Expenses Except as set forth in Sections 3 05, 7.03. 7 04. 7 05 and 1 1  07 
a11 costs and expenses (including dl iess 3nd expenses of counsel, accountants. inbeshnent 
bankers. experts and consultants to a party hereto or its Affiliates) incurred by a party or on its 
behalf in connection with the preparmon. negotianon, execution and delivery, and performance 
of this Ageement,  the Ancillary ;\geements. and the tranSachonS contemplated hereby and 
thereby (including costs incurred in connecnon \\ith obtaining entry of the Approval Order and 
the Bidding Procedures Order) shall be paid by the party incumng such expense. The fees and 
expenses of the Escrow Agent shall be borne by Purchaser as prowded in the Escrow Ageement.  

7 19 Use ofNames Following the Closing Date. Purchaser shall not use the 
name "WorldCom". "WorldCom Broadband Solutions". "Wireless One". "CS Wireless" or any 
variation thereof. or any trademarks. m3de names. logo or symbols related thereto, or any 
trademark. nude name. logo or s\mbol confusingly similar to any of  the foregoing, in relation to 
any goods or se~vices or in the conduct of its business 

11 20 Rstained Specnum Leases 

( a )  On or before the tirst anniversary of the Closing Date. Sellers shall ( 1 1  
reject in bankruptcy. terminate or tranhier to an entity that is not an Affiliate of an) Seller. a l l  
bI,CIDS and ITFS specmum leases to uhich any Seller is a party and which leases are not pan ot 
rhe Acquired Assers ( the "Rstained Spectrum Leases") and ( i i i  terminate all operations of the 
Business; provirieii. however. that Sellers shall not reject or cause to be rejected any Real 
Properr). Lease. Acquired Spectrum Lease or any Assigned Contract in any bankruptcy 
proceeding unless ( y )  such asset has been removed from the Acquired Assets as permitted by 
Section 2 07 hereof or ( z )  unless this ALwrment is terminated in accordance with Its terms pnor  
to such rejection 
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(b) If any Seller elects to transfer any Retained Spectrum Lease to a non- 
Affiliate. Sellers shall send written notice to Purchaser of the proposed transfer Such nonce 
shall enclose a copy of the final forms of all the proposed transaction documents relanng to the 
transfer. At Purchaser's election. within thirty (30) days from Its receipt of Sellers' nonce. 
Purchaser may notify Sellers in uriting that Purchaser will purchase the Retained Spectrum 
Lease on the same terms and condtions under which the Seller's proposed transferee would have 
purchased such Retained Spectrum Lease. prouded. however, that if the proposed tmnsferee 
would be required to purchase the Retained Spectrum Lease dunng the thirty (30)-day pen04  
then Purchaser will have the same period of time to purchase the Retained Spectrum Lease that 
the proposed transferee fiould hace had. such penod beginning on the date that Sellers' notice is 
received by Purchaser. If Purchaer fails to send wntten notice to Sellers within the 
aforementioned penod. then Purchaser's nght to purchase such Retained Spectrum Lease will 
expire and the applicable Seller ma> then sell the Retained Spectrum Lease to the proposed 
trmsferee on the terms contained in the proposed transaction documents If Sellers change any 
material tmns of the transaction documents or any marenal terms o f  the proposed transfer, then 
Sellers shall nohfy Purchaser of the r a i s e d  terms and Purchaser will have a new thitry (?O)-day 
nght of first refusal using the same procedures referred to in the preceding provisions of this 
Section 7 20(bj 

7 2 I Non-competition Dunng the penod from and includmg the Closing Date 
until the second anniversary of the Closinf Date, Sellers shall not ( I )  acquire licenses for MMDS 
or ITFS spectrum or enter into leases for MMDS or ITFS s p e c t r u m , p r o i d d .  irowew-, that this 
Section 7 21 shall not prohibit any Seller from acquiring such licenses or leases if such licenses 
or leases represent an immatenal portion of the assets or operanons of any person or business 
acquired by any Seller after the Closing Date and ( 1 1 )  except as expressly permitted pursuant to 
Section7 20(a) or clause ( I )  of this Section 7 21. operate any business using MMDS or ITFS 
specrmm in the United States of Amenca. 

- i 99 _ _  Reneual of Certain Short Term Leases. DunnS the penod from the date 
of entry of the Approval Order to the Closing Date, upon Purchaser's wntten request. Sellers 
shall use their commercially reasonable efforts to obtain the amendment or renewal of each of 
the Acquired Spectrum Leases and Real Property Leases referenced in Schedule 7 22 (each. a 
"Short Term Lease") to provide for ( i j  in the case of an Acquired Spectrum Lease. a one-year 
euension of such Short Term Lease and ( t i )  in the case of a Real Property Lease. a month to 
month exrenno; of such Short Term Lease. in each case on substantially the same terms and 
cdnditions as the exisnng Short Term Lease and which are otherwise reasonably acceptable to 
Purchaser Notwithstanding the foregoing. Sellers shall have no obligation to seek such an 
jmendment or renewal until a time that is 60 days pnor to the scheduled expiration date of the 
Jpplicable Short Term Lease unless Purchaser nohfies Sellers that the terms of the Short Term 
Lc~se require a l o n g r  time penod for seeking renewal Upon termination of this Agreement h r  
an! reason (other than terminahon by Purchaser pursuant to Secnon 9 O l ( f l ) ,  Purchaser shall pay 
Sellers a lump sum cash amount equal to the sum of ( i j  the rent or lease payments payable under 
such I ~ J S K S  in respect of the entire period ofsuch extension and (11) all reasonable out-of-pocket 
expenses incurred by Sellers in connechon with obtaining the amendment or renewal of such 
Short Term L r ~ s e  
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7 23 

(a) 

Apportionment of Prepaid Expenses and Accounts Pavable 

Subject to Section7 231~) .  on the Closing Date. those items of expenses 
and accounts payable specitically referred to in Section 7 23(b) (other than Cure .4mounts) in 
relation to the Acquired Assets that are paid or payable before and after the Closing Date on a n  
annual. quarterly, monthly or other regular penodc  basis (-Prorated Expense Items") shall be 
prorated as of the Closiny Date and apportioned, such that ( I )  Purchaser shall receive the 
economic benefit or burden, as applicable, of all such items after the Closing Date. and (11) 

Szllers shall receive the economic benefit or burden. as applicable, of all such items for the 
penod pnor to, and including. the Closing Date Accordingly. after the Closing Date. (u) if 
Purchaser should receive any bills or accounts or any reimbursement for prepaid expenses in 

rslahon to Prorated Eupense Items that are ambutable in whole to the penod pnor to. and 
including, the Closing Date. then Purchaser shall promptly forward the same to Sellers (for 
payment. in the case of any such bills or accounts). ( y )  if Sellers should receive any bills or 
accounts or any reimbursement for prepaid expenses in relahon to the Prorated Expense Items 
that are ambutable  in whole to the penod after the Closing Date, then Sellers shall promptly 
forward the same to Purchaser (for payment, in the case of any such bills or accounts) and (z) if 
Purchaser or Sellers should receive any bills or accounts or any reimbursements for prepaid 
eupenses in rehhon to the Prorated Expense Items that are armbutable in part to the penod pnor 
to. and including, the Closing Date. and in part to the penod after the Closing Date. the amount 
thereof shall be apportioned between Sellers. on the one hand, and Purchaser, on the other hand 
as  o f  the Closing Date. based on the number of days in such penod falling pnor to and including 
the Closing Date, on the one hand. and after the Closing Date, on the other hand. In the case of 
bills or accounts referred to in clause (2). the party receivlng the same shall pay such bill or 
account and promptly forward a copy of the same to the other party, which shall reimburse the 
paylng party for the amount of the bill or account for which the other party is responsible in 
accordance with this Section 7 23(a) In the case ofprepaid expense reimbursements referred to 
in clause ( 2 ) .  the party receiving any such reimbursement shall promptly remit to the non- 
receiving party the pomon thereof to which the other party is entitled in accordance with this 
Section 7 Zj (a) ,  Similarly. all rent receivable under the Tower Subleases shall be apportioned 
such that Sellers shall receive the rent armbutable to the penod pnor to, and including, the 
Closing Date and Purchaser shall receive the rent amibutable to the penod after the Closing 
Dare. This Sechon 7 73 does not apply to any secunty deposits, which are instead addressed in 

Section 7 24. - 
(b) The following expense items shall be pronted in the manner contemplated 

by Section 7 2 3 3 )  ( I )  r e g h  penodic rent or lease payments (including prepaid rent and rent 
pJyable in arrears) payable under the Acquired Spectrum Leases and Real Propetty Leases. ( I I )  

m n u d  FCC regulatory fees in relanon to the Company FCC Licenses, (111) certain Taxes as 
provtded in Srchon7 l j i c ) .  and (iv) unlines expenses pertaining to the Real Property Leases 
For the avoidance of doubt, it is acknowledged that any "one-nme" prepaid rent or lease 
payments shall not conshtute Prorated Expense Items 

( c )  Kot less than ten ( IO) Business Days pnor to the Closing Date. the parties 
wi l l  jointly prepare a preliminary closing statement containmy their good faith calculation of the 
prorations provided for in Section 7.73Ia). If final bills or accounts in relation to any Prorated 
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Expense Items or rent receivable referred to in Section 7.23ia) are not available or have not been 
issued pnor  to that date for any Prorated Eupensr Item. or rent receibable that is required to be 
prorated as contemplated in Section 7 23ia). then the parties shall estimate the amount of each 
such i t m  in good faith, and such estimate shall be reflected in the preliminary closing statement. 
The amount p ~ y a b l e  by Purchaser at the Closing will be increased or decreased to reflect the net 
m o u n t  owing between the pames as shown on such preliminary closing statement. using such 
estimates \\here necessary Final adjustment betmeen the parties as to any estimated item used in 
the preparahon of the preliminary closing statemsnt shall be made as soon as reasonably 
prachcabls after the Closing aftsr such item becomes final Payments in connechon with such 
final adjustment or otherwise necessary to reconcile amounts between the parties in accordance 
ivith Section 7 23(3 )  shall be due within thirty (30)  days of  wntten notice from the party entitled 
t i l  payment to the other party 

( d )  Purchaser and Sellers shall refer any and all disputes concerning the 
preliminar?. closing statement referred to in Section 7 2 3 c I  or the allocations and prorations 
provided for in Section 7 23(a) and the pames' respective responsibilities therefor to a mutually 
acceptable "Big Four" accounting firm (the '.Independent Accountinp Firm") H hich shall be 
instructed to resolve any such dspute v,ithin 30 days after the referral ofsuch dispute to such 
firm or as soon as rsasonably pracncable thereafter Purchaser and Sellers will make mailable to 
the Independent Accounting Firm. at reasonable hmeS and upon reasonable nonce at any nme 
d u m ?  the pendency of any such dispute under this Section 7 .23 ,  any relevant InfOrmahOn used 
in prspanng such preliminary closing statement or otherwise relating to the matters covered by 
this Section 7 23. Purchaser and Sellers shall have the nght to meet jointly with the Independent 
ticcounhng Firm dunng this penod to present their respecnve posinons The Independent 
;\ccounnng Firm shall act as experts and not as arbitrators. and shall make its determinanon only 
on evidence brought to it by the pames, and shall not conduct an audit Any determination o f a  
d q u t e d  maher under this Sechon 7 23  by the Independent Accounnng Firm shall be set forth in 
nnting and will be conclusive and bindmg upon the parties. 

7 24 Secuntv Deposits Any refundable secunty deposits made by any of 
Sellers or their respective Affiliates and held by third parties as of the Closing in reiahon to the 
Ground Leases and Tower Site Leases shall either be (I) withdrawn by Sellers or their respectwe 
Affiliates from such third party and Purchaser shall provide such third party with a replacement 
secunt). depart satisfactory to such third party if required by such third p a m .  or (11) transferred 
or credited to Purchaser on the books and records of such third party as of the  Closing Date and 
Purchaser shall pay Sellers a cash amount equal to the full face value ofsuch secunry deposit 

7 25 Addinon31 P a m e n t s  bv Purchaser followinr FCC Aoprocal. Dunng the 
penod beginnins on the 4 l s t  d q  aiier the date ofthe last FCC approval resulting in the 
~ji istasnon of the condition in Section 8.0Zg) (provided. / io~e\,er,  that solely for the purposes 
< > f t h i s  Section i 25. such approval need not have been obtained by Final Order) and ending on 
the earlier O i ( i  j the date of termination of  this Ageement in accordance with its terms or ( 1 1 )  the 
Closing Date. Purchaser shall pay to Sellers an amount equal to tifty percent i50'%) of the  
dmount of Prorated Expense Items paid or payable for such penod, such amounts to be prorated 
tor any partial penods Sellers shall invoice Purchaser for Purchaser's share of such expenses 
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within five (5) Business Days after the end of each calendar month and Purchaser shall pa\, such 
invoiced amounts within five ( 5 )  Business Days of receipt of the invoice 

7 76 Common Equiumeni Ifand to the extent that any Seller ( I )  shares use of 
certain equipment (other than Third Pan! Dedicated Equipment) which is currently owned by a 
Seller ( m d  used in connection uith the transmission of signals to or from a Tower Site) a i th  an 
.Affected Lessor (as  defined below) that is not an Affiliate of any Seller (such equipment. 
collectively. the “Common Equiommt”) and ( 1 1 )  has granted such Affected Lessor nghts to 
purchase or otherwise acquire such Common Equipment pursuant to the terms of the applicable 
spectrum lease, then the nghts and obligations of Purchaser and Sellers with respect to such 
Common Equipment shall be governed as set forth in this Section 7.26 As used in this Szcnon 
7 26. “Affected Lessoi’ means an? third party holder of an ITFS FCC License that leases 
>pecrruni under such ITFS FCC License to an! Seller. 

(a )  Title Claims l fpnor  to the dJte of entry of the Approval Order an 
Affected Lessor files an objection. response. reply or other pleading in the Bankruptcy Court 
which challenges a Seller’s title to the Common Equipment or the ability ofsuch Seller to 
transfer zood ntle to such Common Equipment to Purchaser free and clear of all Liens (other 
than those that would be terminated at the Closing pursuant to the Approval Order), then Sellers 
>hall promptly seek a Bankruptc! Court ruling establishing such good title and the ability to 
transfer such good htle to Purchaser kee and clear of all Liens (other than those that would be 
terminattd at the Closing pursuant to the Approval Order) 

(b) Favorable Title Rulinc. If the Bankruptcy Court rules that a Seller has 
:ood title to the Common Equipment and that Seller is enntled to transfer good ntle to such 
Common Equipment to Purchaser free and clear of all Liens (other than those that would be 
tuminared 3t the Closing pursuant to the Approval Order), then ( I )  such Seller shall transfer such 
Common Equipment to Purchaser at the Closing as provided in this Ageement,  and (11) tn the 
i‘bent that Sellers reject an Affected Lessor‘s spectrum l r ~ s e .  Purchaser will provide such 
.Ai‘t‘ictsd Lessor with continued access to that Common Equipment, prorwfed. koweve,: that 
( Y )  PurchJser is in no way assumins any of the obliganons under the rejected spectrum lease ( o r  
under .mk other spectrum lease which is not included in the final Acquired Assets). ( y )  although 
PurchJ5c.r \\ill qnn t  such access. Purchaser will not have any obligahon to maintain such 
Common Equipment or any responsibility for the funcnonality of  that Common Equipment. and 
( 2 )  the dumtronof such access shall be limited to the term of the  rejected spectrum lease (without 
renenal) ~5 if such lease had not been rejected 

( c )  Alternate Performance I f ( i )  the Bankruptcy Court rules that Sellers do 
not  hJ\t.  sood title to the Common Equipment or that Sellers are not enntled to transfer good 
t i r k  I O  the Common Equipment to Purchaser tier and clear of all Liens (other than those that 
\\oulJ be terminated at the Closing pursuant to the Approval Order), ( i t )  the Bankruptcy Court 
f ~ i l h  to enter an Approval Order pursuant to which Sellers will be able to transfer good htk to 
such Common Equipment to Purchaser free and clear of all Liens (other than those that would be 
terminated at the Closing pursuant to the Approval Order), or ( 1 1 1 )  the Bankruptcy Court’s 
tavorable ruling described in Secnon 7 26ib) IS overruled on appeal or does not become a final 
crrder so that Sellers are not enhtled to transfer good title to the Common Equipment to Purchaser 
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free and clear o f a l l  Liens (other than those that would be terminated at the Closing pursuant to 
the Approval Order) then. in lieu of deli\enng good title to the Common Equipment to Purchaser 
free and clear of all Liens, the rights and obligations of Purchaser and Sellers shall instead be 
goberned by the provisions of Schedule 7 26 

( d )  bliscellaneous Sellzrs acknowledge and a g e e  that no Seller is authorized 
to or will purport to act on behalf of P u r c h u r  in connection with any Affected Lessor, and that 
Purchaser is not obligated to and m i l l  not assume any Liability or obligation under any rejected 
spectrum lease (including any obligation o f a  Ssller to sell or make available access to or use of 
any Common Equipment or other Acquired Asset to any Affected Lessor pursuant to the terms 
of any rsjected spectrum leasel. a11 of &hich consntute Excluded Liabilities 

7 27 Third Pam Licenses L f  any of the Third Party Licenses are acquired by 
an) Seller or any of its Affiliates Jfter the Closing Date. then ( I )  such Seller and Purchaser shall 
( o r  Sellers shall cause such Affiliate to) ~s soon as pracncable file an applicanon for assi, wmen t  
of such Third Parr). License to Purchaser and ( i i )  subject to the receipt of  any necessary Consent 
of an! Governmental Authonty required to be obtained by Sellers and/or Purchaser in 
cOMeCt10II thersuith. includtng the approval of the FCC by Final Order, (?o Sellers shall (or  
shall cause their Affiliates to) ss11 assign. trmsfsr. convey and deliver to Purchaser such Third 
Party Licenses and ( y )  in considerahon therefor. Purchaser shall pay to Sellers the applicable 
amounts for such Third Party Licenses set forth on Schedule 4 0 3 a ) ( i i )  

7 28 

( a )  

Assirnment of  FCC Licenses after the Closing 

Remaininc Licenses If any of the Company FCC Licenses are not 
assigned to Purchaser at the Closing because the approval of the FCC with respect to the FCC 
Assignment Applications related thereto shall not have been obtained by Final Order (unless 
waived by Purchaser) (the "Remaininc Licenses"), then Sellers and Purchaser shall. after the 
Closing. continue to seek to obtain the approval of  the FCC with respect to the assignment of  
such Remaining Licenses If the approbal of the FCC to the assignment of any of the Remaining 
Licenses is obtained by Final Order (unless waived by Purchaser) after the Closing, then, on the 
I~s t  day of each calendar quarter (or exlier at the discrehon of Purchaser) through and including 
December 31, 2004 (each such date. a "Suo~lemental Closinr Date"), ( I )  Sellers shall sell, 
Jssign. tnnsfer. convey and deliver to Purchaser those Remaining Licenses for which the FCC's 
consent to assiinment has been obtained dunng the penod from the Closing Date or previous 
Supplemental Closing Date. as applicable. and (11) in consideration therefor. Purchaser shall pay 
to Sellers the applicable amounts set forth on Schedule 3.03 for those Remaining Licenses that 
are Pnncipal Licenses 

1 b)  N-o Seoaranon of Remaininz Licenses and License Related Assets 
Notnithstanding anything to the contrary in this Agreement. i fany Real Property Leases ( I )  are 
used in relation to any of the  Remaining Licenses that are not assigned to Purchaser at the 
Closing and ( 1 1 )  are not used in relation to any Company FCC License or Acquired Spectrum 
Lease thJt is assigned to Purchaser at the Closing. then such Real Property Lease together with 
any  T o w x  Assets and, ifapplicable. any Tower Subleases of space upon the Transmission 
ToNers located thereon (collectively. the "License Related Assets"), shall not be transferred with 
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the other Acquired Assets transferred at the Closing. and shall instead be assigned. transferred 
and delivered to Purchaser together i%ith their related Remaining License ( i fand  when such 
Remaining License is transferred). such that the aforementioned assets shall not be separared 
fiom each other or their related Remaining License In furtherance of  the foregoing. no 
Assumed Liability arising under or reldted to any of the  License Related Assets which are not 
transferred at the Closing pursuunt to this Section7 28(b) shall be assumed by Purchaser unless 
and until the related Remaining License is mnsferred and assigned to Purchaser as contemplated 
by this Section 7.28 Notwithstandin: the foregoing. the provisions of this Section7 38(b) shall 
nut apply to an) License Related Assets that are related to the Company FCC Licenses set fonh 
on Schedule 5. I I(b) Accordingl!. i f  Purchaser does not exercise its nght to remove such 
Licenses Related Assets from the Acquired Assets pursuant to its nghts under Sechon’ 07(a). 
then such assets will be transfemd to Purchdser ar the Closing. irrespective of whether the 
Company FCC Licenses set fonh on Schdu le  5 I l (b )  Jre or are not transferred to Purchaser at 
the Closing For the avoidance at duubr. the retention by Sellers of  any License Related Assers 
pursumt to this Section7 28(b) shdll not dffect the PurchJse Pnce 

( c )  Effect of Supnleniental Closinrs on the Purties’ Oblirations From and 
after the Closing. this Agreement and JII representations. warranties. covenants and aqeements 
(including indemnihes) contained herein shdl remain in effect as to any Remaining Licenses and 
an) License Related Assets. such that the one ( I  year survival penod with respect to those 
representahons and warrannes of Seller> referred to in Section I I 02. shall commence from and 
Jfrrr rhe applicable Supplemental Closing Date with respect to those Remaining Licenses and 
License Related Assets that are assigned to Purchaser on such Supplemental Closing Date 

(di Final Date for the Assimment of Assets For the avoidance of doubt, 
Sellers shall have no obliganon to assim. transfer, convey or deliver any of the Remaining 
Licenses or their License Related Assets. and Purchaser shall have no obligahon to purchase or 
accept any of the Remaining Licenses or their License Relatsd Assets, in either case, after 
December 3 I ,  2004 

7 19 Third P a m  Dedicated Equipment Solely ivith respect to those items of 
Third P a m  Dedicated Equipment mhich are not set forth on Schedule 5 19 and therefore do not 
comprise Acquired Assets. Sellers hersby undertake and ak!ee JS folloms 

. -  
- {a) Sellers wi l l  not sell. transfer or otherwise dispose ofsuch equipment to 

any third party wthout obtaining a pnor untten agreement and acknowledgnent from such third 
pan? addressed to ASent and Purchuser io the effect that. ( I )  a11 nghts. tltles and interests otbuzh 
third part! are subject and subordinate IO the nghts of Purchaser. and any landlord. lessor or 
other Person owning or in possession o f 2  site on which such equipment is located ( a  ”& 
Holder .). not to be dsturbed in the use or possession ofsuch s t e  and any real or personal 
property thereon (including in the case of Purchaser. any Acquired Assets located thereon). ( 1 1 )  

any disconnechon or removal of such equipment by such third party will only be effected in a 
manner that does nut damage or adversely affect the operation or functionality of such Acquired 
Assets or the real or personal property located on such site, (111) such third party w ~ l l  obtain the 
pnor consent of  Purchaser (nor to be unreasonably withheld or delayed) and any other applicable 
Site Holder prior to accessing such site in connection with any disconnection or removd of 
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equipment activities. ( iv)  prior to the Closing. such third party may only disconnect or remove 
such equipment under the supervision of Sellers’ designated technical specialists. ( v )  after the 
Closing, such third party may only disconnect or remove such equipment under the supervision 
of  Purchaser’s desiyated technical specialists. (v i )  such third party shall be solely responsible 
for any damages or out-of-pocket costs incurred by Sellers, Purchaser or any other Site Holder 
resulting from any such dmonnection or removal. and (vi11 Purchaser has not assumed any 
obligations or liabilities to such third parr! including any obl ipnon to maintain. repair, insure, or 
operate any such squipment 

(b) If and to the extent that Sellers do not sell. transfer or otherwise dspose  of 
any such equipment within 6 months after the Closing Date. then Sellers shall execute a bill of 
sale to assign and transfer the remaining equipment not so disposed of to Purchaser at no cost to 
Purchaser, pro\ ~ d d .  iron.ever, that i fpnor  to such date Sellers h a w  entered into an a, t’reement to 
sell. transfer or otherwise dspose of any such remaining equipment. Sellers shall transfer the 
same to Purchasers only if and when such agreement is terminated pnor to the consummanon of 
such sale. transfer or other disposihon. 

- *  
/ 30 Performance. USFCo shall take all necessary steps to ensure that 

Purchaser takes any and all acnons required to be taken by Purchaser pursuant to this Agreement 

Updannc of Certain Schedules Sellers and Purchaser agree that within ten 
( 10) Business Days after the date of execution of this Agreement. Sellers may submit to 
Purchaser updated bersions of Schedules 5 1 1 ( i ) ,  5 l2(b), j . l ? ( c ) .  j . l ? ( d )  and 5 12(e). If Sellers 
submit such schedules to Purchaser within the hme frame permitted. then for all purposes under 
this Agreement and notwithstandins anythins to the contrary In this Agreement, such schedules 
shall be deemed to have been attached to this Agreement at the time of execunon of this 
Agreement and shall replace and supercede in their ennrety any preceding versions of such 
sc hedules 

7 31 

- , 3-  -7 Copies of Leases and Contracts If true and complete copies of any of the 
Real Property Leases. Acquired Spectrum Leases or Assigned Contracts are not currently in the 
possession of Sellers. then Sellers shall use commercially reasonable efforts to obtain such 
documents and provide such documents to Purchaser as soon as reasonably practicable after the 
& ~ e  hereof . -  

ARTICLE \TIL 
CLOSING CONDITIONS 

Y 01 Condinons to Obltrations of Purchaser and Sellers The respecnve 
obligations of Purchaser. on the one hand and Sellers. on the other hand to effect the purchase 
and sale of the Acquired Assets and the assumphon of the Assumed Liabilities shall be subject to 
the satisfaction (or ivaiber by Purchaser or Sellers. 3s applicable) at or pnor to the Closing of 
tach of the follouing conhtions: 

( a )  No lniunctions or Restraints. No temporary restraining order. preliminx? 
or  permanent injunction or other order issued by any court of competentjunsdlctlon or other 
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legal restraint or prohibition (collectively. "Lecal Restraints"). shall be in effect or pending 
which matenally delays. restrains. enjoins or otherwise prohibits or seeks to restrain. enjoin or 
othenvihe prohibit the consummation of the Acquisition and the transactions contemplated 
hereby 

( b )  The Approbal Order The Bankruptcy Court shall have entered the 
Approval Order. in form and substance reasonably acceptable to Purchaser, which. among other 
things. shall have authorized Sellers to convey to Purchaser the Acquired Assets free and clear of 
a11 Lien> and Liabilities o fany  Person other than the Assumed Liabilities. and the B a n h p t c y  
Court shall have approced the assumption and the assignment to Purchaser of the Real Property 
Leases, Acquired Spectrum Leases and the Assiped Contracts. as contemplated hereby Any 
stay penod applicable to the Approval Order shall have expired or shall have been waived by the 
Bmkruptcy Court 

( c )  HSR Act The wainng penod applicable to the Acquisition under the HSR 
Act. if any, shull have expired or been earlier terminated. 

( d )  Consents and Approvals Any consents. waivers, authonzahons and 
~pprova l s  of third pames (including any Governmental Authonty) necessary in COnneChOn with 
the Acquisition and the other transactions contemplated by this Ageement.  unless waived by 
Purchaser, shall have been obtained by Sellers and delivered to Purchaser except such consents. 
waivers. authonzations and approvals the failure of which to obtain would not have a Sellers 
\.laterial Adverse Effect and such consents and approvals which are not required due to the entry 
by the Bankruptcy Court of the Approval Order This Section8.0l(d) does not apply to any 
consent or approval required to be obtained from the FCC in relahOn to any of the FCC 
Assignment Applications, which are instead governed by the provisions of Secaon 8 02(g) and 
Sechon 8.04. 

8 01 Addihonal Condihons to Obligahons of Purchaser The obligahon of 
Purchaser to purchase and pay for the Acquired Assets and to assume the Assumed Liabilities 
shall be subject to the satisfaction (or waiver by Purchaser) at or pnor to the Closing of each of 
the follouing condihons- 

( a )  Accuracv of Representations and Warranties The representations and 
narranties offcllers set forth in this Agreement that are qualified as to matenality shall be true 
and correct. and the representations and warranhes of Sellers that are not so qualified shall be 
true and correct in all matenal respects. ( I )  as of thr date hereofand (11) on and as of the Closing 
Date. in the latter case with the same force and effect as though such representations and 
Lbarrannes had been made on and as of the Closing Date. except that ( A )  reprrsentanons and 
\barranties that are made as of a specific date need be m e  and correct only as of such date. and 
( B )  anv failure of the representations and warranhss of Sellers (other than Title Warranties) to be 
me and correct shall be disregarded unless, individually or in the aggregate. such failures h a w  
had. or could reasonably be expected to have. a Sellers Matenal Adverse Effect. 



(b) Performance of Oblicanons Sellers shall have performed and complied in 
a11 material respects with all agreements. covenants and obligahons required by this Agreement 
to be performed or complied with by Sellers at or pnor to the Closing. 

( c )  Officer’s Cerhficate Purchaser shall have received a certificate. dltted the 
Closing Date. signed by an appropriate senior officer of WorldCom (but  without personal 
liability thereto) to the effect that the conditions specified in Sectlons 8 O?(a). 8 O?(b) and 
8 O?(d) have been satisfied. and that Sellers have performed and complied with their obli, ~ ~ t i o n s  
in Section 7 06 

(d)  No Sellers Matenal AdLerse Effect From the date of this Agsement to 
the Closing Date:. there shall not have occurrtd a Sellers Matenal Adverse Effect. provitled. 
Iiorierw. that in addmon to other possible causes. a Sellers Matenal Adverse Eff2ct shall be 
deemed to have occurred if the ,Assumed Liabilines. taken as a whole. are at least SI.-i40.000 
more than they would have been had the representations and warranties of Ssllers set forth in this 
Agreement been hue and correct. 

( e )  The Approval Order The Approval Order shall have become final and 
non- appe~lable  

(0 FCC Order Rerardmr BTA Build-Out Reouirements. The FCC shall have 
released an order suspendmg the BTA build-out requirements ofsect ion 21.930 of the FCC 
Rules dunng the pendency of the rulemaking proceeding regarding amendment of the 
bIMDSIITFS rules. and that portion of such order relanny to the suspension of the BTA build- 
out requirement shall have become a Final Order. 

(g)  FCC Approval. The FCC’s approval of the FCC Assignment Apphcahons 
shall habe been obtained on the terms set forth on Schedule 8 032) .  

8 03 Addinonal Condinons to Oblieahons of Sellers The obliyation of Sellers 
to sell, assign. convey and deliver the Acquired Assets and to enter into the other transactions 
sonternplated hereby shall be subject to the satisfacnon (or  waiver by Sellers) at or pnor to the 
Closing of each o f the  following condmons. 

. -  . ( a )  Accuracv of Representations and Warranties The representanons and 
\\arranties of Purchaser set forth in this Agreement that are qualified as to matenality shall be 
true and correct. and the representanons and warranties of Purchaser that are not so qualified 
shall be true and correct in all matenal respects. (I) as of the date hereof and (10 on and as of the 
Closing Date. in the latter case with the same force and effect as though such representations and 
\\arrannes had been made on and as of the Closiny Date, except that representations and 
~ ~ a r r a n t i e s  that are made as o f a  speclfic date need be me and correct only as of such date 

( b )  Performance of Obligations Purchaser shall have performed and 
complied in all matenal respects with all agreements, covenants and obligations required by this 
.Agreement to be performed or complied with by Purchaser at or pnor to the Closing 

52 



( c )  Officer's Certificate Sellers shall have received a certificate. dated the 
Closing Date. signed by an appropnate senior officer of Purchaser (but without personal liability 
thereto) to the effect that the conditions specified in Sections 8.03(a) and 8 03(b) have been 
satisfied 

8 04 Swecial Condition in Relation to FCC Licenses Notwithstanding anything 
to the contrary in this Agreement. Sellers shall habe no obligation to sell, assign. transfer. convey 
or  deliver to Purchaser any FCC License. and Purchaser shall have no obligation to purchase 
from Sellers any FCC License. in each case whether at the Closing or otherwise. unless and until 
( I  1 in the case of Sellers, the FCC's approval of the FCC AssiLmment Applicahon related to the 
applicable FCC License shall ha\e  been obtained. and (11) in the case of Purchaser, the FCC's 
approval of the  FCC Assignment Applicanon related to the applicable FCC License shall have 
been obtained by Final Order (unless waived by Purchaser) 

4RTICLE LY 
TERMINATION 

9 01 Terminahon This Agreement may be terminated and the transacnons 
contemplated hereby abandoned at any nrne pnor to the Closing. 

( a )  

( b )  

by mutual nntten consent of Purchaser and Sellers; 

by Purchaser. if the Approval Order shall not have been entered and 
becomt f ind  and non-appealable on or before August 7,2003, 

( c )  by Purchaser or Sellers. if any Legal Restraint permanently restraining, 
enloinin: or otherwise prohibinng the consummation of the Acquisihon shall have become final 
And non- appealable; provided. iron.ever. that the party seeking to terminate thls Agreement 
purbuanr io this Sechon9 O l ( c ) .  shall have used commercially reasonable efforts to prevent the 
enrg df m d  to remove such order, 

( d )  by Purchaser. if any of the COndJhotIS to the obligahons of Purchaser set 
forth in Section 8 01 or 8.02 shall have become incapable of fulfillment other than as a result of a 
b r e x h  by Purchaser of any covenant or ageement contained in this Ageement.  and such 
condition ib  nor waibed by Purchaser, 

( e )  by Sellers. if an! condihon to the obhganons of Sellers set forth in 
Secrion S 01 or 8 03 shall have become incapable of fulfillment other than as a resulr of a breach 
by an! Seller ot any covenant or aqeement contained in t h ~ s  Agrement.  and such condinon is  
not  U . I I \ ~  b? Sellers. 

(ti by Purchaser. ifthere shall be a breach by Sellers o i any  representation. 
x\jrrant>. covenant or agreement contained in this Agreement which would result in a failure o i a  
condirion bet forth in Section8 07 and which breach cannot be cured or has not been cured by 
the ejrlier o f ( i )  70 Business Days after the giving of wntten nonce by Purchaser to Sellers of 
huch breuch and (11) the Termination Date, 
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(:I by Sellers. I f  there shall be a breach by Purchaser of any representation. 
bbarranty. covenant or agreement contained in this Agreement which would result in a failure  of^ 
condition set forth in Section S 03 and \I. hich breach cannot be cured or has not been cured by 
the earlier of ( 1 )  30 Business D q s  after the giving of written notice by Sellers to Purchaser of 
such breach and i i i )  the T e m i n ~ t i o n  Date. 

(h) by Purchaser or Sellers. if the Closing shall not have occurred by the close 
of business on December 3 1. 200.3. such date being referred to hereinafter as the "Terminahon 
- Date", p r o i , i d d  h o ~ e r e r .  that if the Closing shall not have occurred solely due to the failure of 
the FCC to approve the FCC Assiyment Applications contsmplated hereby by Final Order 
(unless u a i \ e d  by Purchaser) on the terms set fonh on Schedule 8.02Ig). then no party may 
terminate this A:reement under this Section 9 Olih) pnor to June 30. 2004; p,o~rtfe~f.firrr/fer, 
that if the Closing shall not have occurred on or before the Terminanon Date due to a matenal 
breach of any representations. wmanties. cobenants or agreements contained in this Ageement 
by PurchJser or Sellerb. then the brsaching pa" may not terminate this Agreement pursuant to 
this Sections 9 Olih), 

i l l  by Purchaser or Sellers, if. at any hme pnor fo the rnny of the 
Approval Order. the Bmkruptcy Court shall enter an order approving an Alternative Transaction, 

(J b! Sellers. i f  at any nme pnor to the enny of the Approval Order. 
Sellers shall file a monon in the Bankruptc) Court seeking approval o f a  transachon or series of 
related transactions ( a  'WorldCom Sale Transaction") that contzmplates the sale, transfer or 
other disposinon of all or a matenal pomon of i t )  the Acquired Assets and ( 1 1 )  substannal assets 
of businesses of WorldCom and its Subsidtanes (other than the Business), taken as a whole, 

( k )  by Purchaser. if the Bankruptcy Court shall enter an order 
approving a WorldCom Sale Transaction, 

( I )  by Purchaser. upon the terms and condinons sef fonh in Section? OS 
hersof, o r  

(m) by Purchaser. if any Seller sells or enters into an agreement to sell any 
Companq FCC License to any person or mhty other than Purchaser. Nextel Communications. 
lnc . or an! a h &  Subsidiary of Kextel Communications. Inc.. in a transachon or senes ofrelatsd 
transactions that do not consntute an Altemahve Transachon or WorldCom Sale Transachon 

9 03 Effect ofTsrmination A pan? desinng to terminate this Agreement 
pursujnt to Secnon9 01 shall gibe wnnm notice thereof to each other party specifying the 
pro\ ision hereof pursuant to nhich the A g e e m m i  is terminated. If balidly terminated pursuant 
to Section 9 0 1. this Agreement shall fonhwith become null and void and of no further force and 
effect. nithout liability on the pan of Purchaser or Sellers or any of their respechve Affiliates or 
Representanves under this Agrement.  evcept for the provisions of Sections 5 21, 6 07. 7 16ib). 
, 16ic). 7 17. 7 IS ,  9 01. Article XI and this Section9.02 (nhich shall remain in full force and 
etfect). and subject to (I) Purchaser's nght to receive the Escrowed Funds (together with any 
investment income earned thereon) pursuant to Section3 02(c) and the provisions o f f h e  E x r o w  
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Agreement. and ( 1 1 )  Sellers' nghi to receive the Escrowed Funds (together with any invesrment 
income earned thereon) pursuant to Section3 O?(b) and the provisions of the Escrow Agreement 
For the avoidance of doubt. the obligtions of the patties under the Escrow Agreement and. 
SUbJecr to Section 7 16. the Confidentialit!. Agreement, shall suwive any termination ofthis 
A = 'rl-eement. 

\RTICLE S. 

INDE>INIFICATION 

10 01 Indemnific.ition b \  Sellers 

( a )  From and Ifter the Closing. subject to Sechon I O  Ol(b). Sellers. jointly 
and severally. shall indemnify Purchaser and its Affiliates and each oftheir respective 
Rspresentanves, against. and hold them harmless from. any Losses suffered or incurred (payable 
promptly upon nrinen request). io the eytent ansing from or in connechon with or othemise 
with respect to (I) any breach of any representation or warranty of any Seller contained in this 
Agreement. (11) any breach ofany covenant or agreement of any Seller contained in this 
Ageement.  and (111) any Excluded Li~hilines (or any third parry claim for pa.yment or 
sahsfaction of any Excluded Liabilities) Subject to Section 11.02. and evcept for those 
representanons and warranties that are made JS of a specific date, for purposes of this 
Section 10.01, the representahons and narrannss of Sellers set forth in this Agrement  that 
sun ive  the Closing shall be deemed to have been made on and as of the Closing Date 

(b) Sellers shall not be required to indemnify any person, and shall not have 
any liability under Section 10 O I ( a ) (  I )  unless the aggregate of all Losses for which Sellers would. 
but for this Secnon I O  Ol(b). be liable euceeds S1,440.000 (and then only to the extent of such 
excess), provrded. iiou.ever, that the aggregate indemnification obliganons of Sellers pursuant to 
Section I O  Ol(a)( i )  shall not exceed five percent ( 5 ' ' b )  of the Purchase Pnce (except in relanon to 
any breach of the Title Warrannes and the representanons and warrannes set forth in 
Section j 21, in which case the aggregate indemnificahon obliganons of Sellers pursuant to 
Section lO.OI(a)( i )  shall not exceed the Purchase Pnce) Furthermore, Sellers' aggreyate 
indemnificahon obligahons pursuant to Section 10 Ol(a)( i i ) .  when considered collectively with 
Sellers' aggregate Indemnification obliganons under the immediately preceding sentence. shall 
not exceed the-Purchase Pnce 

( c )  Except as otherwise specifically provided in this Agrement. Purchaser 
acknonledzes that its sole and exclusiw remedy for monetary damages after the Closins with 
respect to any and all claims under this Agreement (other thanclaims of. or causes of acnon 
arising from. actual fraud) shall be pursuant to the indemnificanon provisions set forth in this 
iirrlcle N 

10.02 Indemnification bv Purchaser 

(a )  From and after the Closiny, Purchaser shall indemnify Sellers, their 
respective Affiliates and each of their respective Representatives. against, and hold them 
harmless from, any Losses suffered or incurred (payable promptly upon Wnnen request). to the 
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